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At a recent diversity conference the
Honorable Florida Supreme Court
Justice James E. C. Perry, was asked,
“How do you overcome the stigma of
being a diversity hire?” The question
explicitly expresses concerns over the
stigmatization of diverse lawyers. The
answer, “I don’t accept other people’s
problems as my own,”! implicitly
affirms that there exists in law practice
an undertone of bias against diverse
candidates and moreover that diverse
attorneys expect to experience it.
More broadly, what this exchange
reveals is that despite the institutional
strides legal employers are making to
address the issue of diversity in the
practice of law, those efforts are falling
short. The dismal success of diversity
initiatives, evidenced by the under-rep-
resentation of diverse attorneys in
practice, can be attributed to subtly
hostile work environments created,
often unintentionally, through micro
inequities.

Although the legal profession has been
addressing the issue of diversity in the
practice for more than a decade, very
little progress has been made. In
2000, the American Bar Association
Commission on Race and Ethnic
Diversity described the legal profes-
sion as “the least integrated profession
in the country”i According to U.S.
Census data, the U.S. population in
2000 was 24.4% non-white,ii while in
the legal profession people of color!
represented only 8.48% of attorneys.v
In 2010, the U.S. population was
27.6% non-white,” but the legal profes-
sion was only 11.5% non-white.vi Not
only are minorities underrepresented

1 In 2000 the National Association for Law
Placement combined into the “People of
Color” category all persons that identified

in the practice of law, they leave prac-
tice in disproportionately high num-
bers.vii In 2010, the National
Association of Law Placement found
for the first time in the 17 years since
the organization began keeping statis-
tics on attrition, the number of minor-
ity and women lawyers declined.vii
This is indicative of a problem retain-
ing diverse attorneys and is a severe
blow to the modest gains the profes-
sion has struggled to achieve. Despite
the formalization of diversity programs
through a variety of means and the
allocation of significant resources,
diversity initiatives have not had the
impact one might expect.

Evaluated broadly, diversity initiatives
appear to address the issues preventing
diverse attorneys from being success-
ful in practice. The attrition statistics
clearly indicate, however, that an envi-
ronment exists which is subtly inhos-
pitable to non-majority attorneys. This
environment, created through micro
inequities, is a result of implicit biases.
Implicit biases are stereotypes har-
bored by individuals which influence
automatic and unintentional expres-
sions.x Implicit biases are developed
over time and are not consciously
acknowledged by the holder;x fre-
quently, an individual’s implicit biases
are in direct opposition to that individ-
ual’s explicit beliefs. To study implicit
bias researchers use the Implicit
Association Test which requires test
takers to associate, for example,
African American faces with pleasant
or unpleasant words and then do the
same for European American faces
using a computer program.2 The com-

as Black, Hispanic, Asian and Native
American/Alaskan Native.
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putef measures the frequency of asso-
ciation and the time it takes to make
the associations to determine the exis-
tence and degree of implicit bias in the
test takerx Implicit biases can be
harmless where the bias closely, if not
completely, matches the characteris-
tics of all members of the group which
is stereotyped (e.g. all professional ath-
letes are physically fit).xi They create
a problem, however, when they do not
match the characteristics of all mem-
bers of the stereotyped group. Social
psychologists commonly find this dis-
sociation in beliefs relating to the eld-
erly, disabled and religious groups and
associated with gender, sexuality and
weight i Where dissociation exists,
the outward expression of implicit
biases, called micro inequities, are
usually deleterious.

Micro inequities are small, short-lived,
unintentional acts which communi-
cate difference and rejection.xv They
are relayed through inflection and
body language usually in a way that
even the communicator does not
intend or acknowledge,™ although
micro inequities are destructive
regardless of the speaker’s intent.®i In
law practice micro inequities can man-
ifest in a number of ways including the
failure to provide feedback or recogni-
tion, or the selection of attorneys for
high profile projects or for introduc-
tion to clients. They can also manifest
in less obvious ways such as limited
eye contact, greater seating distancewii
or in casual conversation. For exam-
ple, conversations on golf, wine and
travel favor associates from higher
socio-economic backgrounds, as those

2 For an interesting exercise in implicit bias
visit http:/implicit.harvard.edu/.




from lower socio-economic back-
grounds may not have much, if any,
exposure to these topics. The inability
to contribute to the conversation
leaves the individual feeling excluded
and rejected, even though the conver-
sations are on “neutral” subjects and
are open to anyone to participate. This
phenomenon of indirect rejection in
neutral situations explains why diverse
attorneys often struggle to articulate
the exact reason they feel excluded.

Micro inequities cumulatively craft a
social understanding of who is includ-
ed and who is excluded creating “an
institutional climate that may margin-
alize and alienate reproducing hierar-
chies of inequality despite the institu-
tional commitment to formal equali-
ty” i One compelling study on the
effects of micro inequities on the edu-
cational and professional development
of medical students found that
although neither the institution nor
the students felt there were any
“issues” with race, gender or homo-
phobia in the institution, students
reported that being a student of color,
female, identifying as gay, lesbian,

1 Honorable Justice James E. C. Perry, Florida
Supreme Court, Keynote Address at the Palm Beach
County Bar Association’s Second Biennial Diversity
Summit (Oct. 14, 2011).

ii Dale J. Giali, Diversity in the Lefgal Profession,
http://www.dailyjournal.com/cle.cim?show=CLEDisp
layArticle&qVersion]D=82&eid=8516368&evid=1.

11 AJ]l Across the U.S.A.: Population Distribution and
Composition, 2000, Population Profile of the United
States: 2000 (Internet Release) U.S. Census
Bureau.

IV American Bar Association, Lawyer Demographics
Report, Market Research Department (2009).

V Karen R. Humes et al., Overview of Race and
Hispanic Origin: 2010, U.S. Department of
Commerce Economics and Statistics Administration
U.S. Census Bureau (March 2011).

vi A Closer Look at NALP Findings on Women and

Minorities in Law Firms by Race and Ethnicity,
NALP Bulletin, January 2011.

bisexual or transgender or originating
in any social class less than upper mid-
dle class had a noticeably negative
impact on their medical school experi-
ence and limited their ability to feel as
though they belonged in the environ-
ment. In some cases it also impacted
the career decision of students (e.g.
students from lower socioeconomic
status choosing to work in a low-
income clinic instead of in private
practice).  This study concretely
demonstrates the potency of micro
inequities in creating an environment
which dramatically affects a student’s
ability to assimilatexx Many of the
findings could easily obtain in legal
settings.

Because law practice continues to be
an Anglo, male dominated profession,
many decision makers, even the most
diversity oriented ones, are unaware an
issue even exists: “In a predominately
white male culture, it is exceptionally
difficult to stop micro inequities
because they are so culturally ‘normal’
they are simply not noticed.”s
Furthermore, the advantages joyed by
majority decision makers appear, to
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their perception, to be available to any-
one who wants themxd It is interest-
ing to note, however, that participants
that are made aware of the goals of the
Implicit Association Test are able to
manipulate the test by purposely
increasing response times for some
associations,  while  decreasing
response times for others, thereby pro-
ducing test results which indicate little
or no implicit bias. In other words, by
becoming aware of the issue and con-
trolling responses the impact of
implicit bias can be reduced or elimi-
nated. Thus, by educating and train-
ing legal professionals to recognize
implicit biases and purposefully alter
micro inequitable behaviors, the indi-
rect rejection and subtle workplace
hostility experienced by diverse attor-
neys could be reduced allowing the
legal profession to finally enjoy success
in its diversity initiatives.
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